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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on the objection of
respondent Attorney Ina P. Schiff ("Schiff") to the Report and
Reconmendati on of Magi strate Judge Tinothy M Boudewyns dated
March 11, 1996. 1In his Report, the magistrate judge reconmends
that the Court grant the notion of defendants David Medeiros,
WIlliam Filene's Sons Conpany, My Departnent Stores Conpany,

Mar sha Fogarty, Joseph Koechel, and Beverly Shea (collectively,
the "Filene's defendants”) for sanctions and attorneys' fees
pursuant to Fed. R Civ. P. 11 and 28 U . S.C. 8§ 1927 as to Schiff,
deny the notion as to plaintiff Angela Fusco ("Fusco"), and deny
the Filene's defendants' request for reinmbursenment of attorneys'

1



fees under 42 U. S.C. § 1988.

|. Discussion

The Court concludes, as did the nagistrate judge, that
Schiff's filing of Fusco's verified conplaint was in violation of
Fed. R Cv. P. 11 and that her subsequent conduct viol ated 28
U S C 8§ 1927. The facts as set forth in the nmagi strate judge's
exhaustive and thoughtful Report and Recomendati on establish
t hat each and every count of Fusco's conplaint was frivolous in
t hat each count was either w thout factual support or | egal
basis. Simlarly, the magistrate judge's recitation of Schiff's
actions after the filing of the Conplaint recounts a tale of
proceedi ngs multiplied "unreasonably and vexatiously[.]" 28
U S C § 1927.

Schiff's argunments in opposition to the Report and

Recomrendati on are without nerit; ad hom nem attacks on the

magi strate judge's inpartiality and repetition of the fanciful
| egal theories that spawned this lawsuit do nothing to justify
Schiff's actions. The facts as detailed in the Report are
sufficient to refute her contentions, and the Court wll add
not hi ng nore on that score.

The primary |l egal issue facing this Court is whether
Schiff's conduct is to be judged by the standards of the Rule 11
in force prior to the Decenber 1, 1993 anendnents to the Federa
Rul es of Civil Procedure (the "old Rule 11") or whether the post-

anendnent rule (the "new Rule 11") nust be applied. The Court



recogni zes that amendnents to the Federal Rules enjoy the

presunption of retroactivity, see Moreno Vda. Acosta v. Hospital

Bella Vista, 164 F.R D. 140, 142 (D.P.R 1995), and that the

Suprene Court's order of April 22, 1993 stated:

[ T] he foregoing anmendnents to the Federal Rul es of
Civil Procedure shall take effect on Decenber 1, 1993,
and shall govern all proceedings in civil cases

t hereafter commenced and, insofar as just and
practicable, all proceedings in civil cases then

pendi ng.
113 S. Ct. CDLXXVI1 (enphasis added); see also 28 U . S.C. § 2074

(1994) (the Suprene Court may order new rules applied to pending
proceedi ngs, except where the application of such rule "would not
be feasible or would work injustice[.]"). Nevertheless, in Silva

v. Wtschen, 19 F.3d 725 (1st Cr. 1994), the First Crcuit

stated that the 1993 pronul gati on order precluded application to

pending cases if "it would be unjust or inpracticable to do so."

ld. at 728 (enphasis in original).' The Silva Court held that,
al t hough the respondent's appeal was pending at the tinme of the
Decenber 1, 1993 anendnents, application of the new Rule 11 would

requi re a burdensone, inpractical remand and conti nued unfairness

! Sonme courts have read "insofar as just and practicable" as
an exhortation to apply the anended rules "to the maxi num ext ent
possi ble[.]" Skoczylas v. Federal Bureau of Prisons, 961 F.2d
543, 546 (5th Cir. 1992) (applying a 1991 anendnent to Fed. R
Cv. P. 15(c)); see also, Burt v. Ware, 14 F.3d 256, 258-259 (5th
Cir. 1994) (applying Skoczylas to the 1993 anendnents to the
Federal Rul es of Appellate Procedure). However, in Silva, the
First Crcuit read the promul gation order as containing a
prohibition rather than a call to arns, 19 F.3d at 728; hence,
the Court feels free to treat the issue as a sinple matter of
justice and practicality.




to the novants-appellees. 1d. at 729. Thus, the First Crcuit
declined to apply the new Rule 11 and the sanction order entered
by this Court was reviewed "under the pre-anendnent Rule 11
standards in force at the time the sanctioned conduct occurred.”
Id. In asimlar vein, other courts have treated the date of the
sancti onabl e conduct as presunptively determ ning which version

of Rule 11 to apply. See Knipe v. Skinner, 19 F.3d 72, 78 (2nd

Cr. 1994), cert. denied, 115 S.C. 424 (1994) ("Any further

retroactive application of the anmended Rule 11 woul d charge
[ counsel] with knowl edge of a rule not in effect at the tinme of
filing and therefore would not advance Rule 11's central goal of

deterring baseless filings."); MacDraw Inc. v. CT G oup

Equi pnrent Fi nancing Inc., 73 F.3d 1253, 1257 (2nd Cr. 1996)

(district court "required" to apply pre-1993 Rule 11 to allegedly
sancti onabl e conduct that occurred prior to effective date of

amendnents); Rodriguez v. Banco Cent., 155 F.R D. 403, 405 n. 1

(D.P.R 1994) ("Because all potentially sanctionable conduct in
this case took place before Decenber 1993, and the notions for
sanctions were filed before that date, we will apply the version
of Rule 11 which existed prior to the 1993 anmendnent.").

Looking to the dates of Schiff's sanctionabl e conduct, the
Court finds that old Rule 11 is the rule properly applied to the
Fil ene's defendants' notion for sanctions. But for a few weeks,
Schiff's entire involvenent in this matter occurred before the

Decenber 1, 1993 anendnent of Rule 11. The offendi ng conpl aint



was filed on July 1, 1991. As of that day, Schiff was guilty of
maki ng representations to this Court that were basel ess and
formed w thout reasonable inquiry. Not long into these

proceedi ngs, Schiff was on notice that her actions had drawn the
Court's ire: On July 17, 1992, Magistrate Judge Jacob Hagopi an
fined Fusco $625.00 for failing to conply with the Court's

di scovery orders. Subsequent sanctions were neted out on
Novenber 20, 1992, and on April 20, 1993. On August 10, 1993,
Magi strate Judge Boudewyns reconmmended that Fusco's conplaint be
dism ssed in toto as a penalty for her and Schiff's refusal to
respond to discovery requests. This witer accepted the

magi strate judge's report on Decenber 15, 1993, as to the

Fil ene's defendants® and di smissed the case agai nst them as an

explicit sanction for Schiff's continued, contumacious conduct.?

2The City of Warwi ck defendants were not disnmissed because
t hey had not sought the discovery involved in Schiff's
stonewal | i ng tactics.

®1n Cruz v. Savage, 896 F.2d 626 (1st Cir. 1990), the First
Circuit wote that under the old Rule 11, "attorneys [were] al so
under a continuing obligation to ensure that the proceedi ngs do
not continue w thout a reasonable basis in law and fact." 1d. at
630. However, that commandnent was cast into considerabl e doubt
by O Ferral v. Trebol Mtors Corp., 45 F.3d 561, 563 & n.1 (1st
Cr. 1995), where the First Crcuit noted that Fifth Crcuit
precedents relied on in Cuz had been overruled. The O Ferral
court, however, refused to revisit the issue, and did not
explicitly disown Cruz's "continuing obligation” |anguage.
O Ferral, 45 F.3d at 563. Qut of an abundance of caution, this
Court will. Schiff's Rule 11 violation occurred when she filed
t he conpl ai nt; her subsequent conduct |eft her afoul of 42 U S. C
§ 1927, but not Rule 11. However, the Court considers the
di scovery sanctions awarded in this matter to be highly rel evant
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Fusco v. Medeiros, No. 91-0333L (D.R 1. Decenber 15, 1993). One

month later, on January 14, 1994, when the new Rule 11 was stil
wr apped in swaddling clothes, Fusco requested Schiff's w thdrawal
as her attorney.

The magi strate judge, in his Report and Recomendati on,
accurately predicted that the Court would apply the old Rule 11
The Court therefore adopts Magi strate Judge Boudewyns' car ef ul
anal ysis under the rule, and will not replicate it here.

Sanctions under the old Rule 11 were mandatory, Lancellotti

v. Fay, 909 F.2d 15, 19 (1st. Cr 1990), and conpensation of the
prevailing party was a recogni zed purpose of the rule. Silva, 19
F.3d at 729 n.5. Thus, the Report and Recommendati on of March
11, 1996 is accepted and adopted, and Schiff is hereby sanctioned
and ordered to pay the Filene's defendants the sum of $95, 834. 86,
representing the costs and attorneys' fees incurred by them

The Court w shes to note, however, that the choice of the
old Rule 11 over the new Rule 11, to a great degree, is an
academ c one. The Court is convinced that even under the new
Rule 11, Schiff would suffer the sane sanction. The rule states:

(b) Representations to Court. By presenting to the

court (whether by signing, filing, submtting, or |ater

advocating) a pleading, witten notion, or other paper,
an attorney or unrepresented party is certifying that

to the determ nation of the nature and purposes of the Rule 11
sanctions hereby to be inposed. See, e.q., Kraner v. Tribe, 156
F.RD. 96, 104-108 (D.N.J. 1994), aff'd 52 F.3d 315 (3rd GCr
1995) (listing 36 separate instances in which respondent Kraner
was puni shed, sanctioned, or adnoni shed by other courts).
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to the best of the person's know edge, information, and
belief, formed after an inquiry reasonabl e under the
ci rcumst ances, --

* * *

(3) the allegations and other factual contentions have

evidentiary support or, if specifically so identified,

are likely to have evidentiary support after a

reasonabl e opportunity for further investigation or

di scovery|.]
Fed. R Cv. P. 11(b) & (b)(3). 1In contrast to the old Rule 11
under which attorneys had to certify "after reasonable inquiry”
that their representations were "well grounded in fact," Fed. R
Cv. P. 11 (1983), the new Rule 11 nmandates only that an attorney
certify that "to the best of the person's know edge[,] forned
after an inquiry reasonabl e under the circunstances,” the
all egations "have [or] are likely to have evidentiary support[.]"

Fed. R Cv. P. 11(b) & (b)(3). The investigatory burdens on an

attorney prior to filing have thus been |Iightened. See Hadges v.

Yonkers Racing Corp., 48 F.3d 1320, 1329-30 (2nd G r. 1995)
(holding that "an attorney is entitled to rely on the objectively
reasonabl e representations of the client”). Yet Schiff's actions
woul d run afoul of even the new standard: The Report and
Reconmendati on nakes clear that Schiff did not conduct an

"inquiry reasonabl e under the circunstances,"” that she provided
some of the nost outlandish facts to Fusco,” and that very few of
her allegations had any evidentiary support. Nor would they ever

-- despite Schiff's abusive and harassi ng di scovery requests.

* Schiff's invention of the 200 victins of sexual
di scrimnation underlay the class action elenment of the case.
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Thus the facts set forth in the Report and Recommendati on equally
support a violation of the new Rule 11(b)(3).

The purpose of sanctions under the new Rule 11 "is to deter
rat her than conpensate.” Fed. R Gv. P. 11 advisory conmmttee
notes. However, Rule 11(c)(2) provides that:

[I1f] inposed on notion and warranted for effective

deterrence, [the sanction may consist of] an order

directing paynent to the novant of sonme or all of the

reasonabl e attorneys' fees and ot her expenses incurred

as a direct result of the violation.

The advisory conmmittee notes to the 1993 anendnents state that an
award of attorneys' fees nmay occur "under unusual
circunstances[.]" There was nothing usual about this litigation
at all: The charges |eveled by Schiff were extravagant,

paranoi d, and totally devoid of nerit. The Filene's defendants
were forced to defend thensel ves agai nst §8 1983 clai ns born of
groundl ess theories of state actorship, Title VII clains that had
not been presented to the proper admnistrative agenci es,
obstruction of justice clains that relied on the flinmsiest of
hearsay, and intentional infliction of enotional distress clains
t hat never shoul d have been brought to this Court. Schiff's
subsequent conduct during the discovery phase caused the Filene's
defendants to spend tens of thousands of dollars nore than woul d
normal |y be spent defending a legitimte sexual harassnment suit.
They expended additional sunms to overcone the stonewall she

constructed agai nst novants' discovery requests which finally was

the direct and proxi mate cause of the Court's dism ssal of the



case against them That Schiff should be ordered to reinburse
the Filene's defendants for their costs and attorneys' fees is
not only appropriate, but really the only way truly to do justice
in this case, given the surreal nature of Fusco's conplaint and
what fol | owed.

Nor would the Court be willing, under the new Rule, to
reduce the sanctions award bel ow the $95, 834. 86 recommended. The
Court acknow edges that sanctions under the new Rule 11(c)(2)
"shall be limted to what is sufficient to deter repetition of
such conduct or conparabl e conduct by others simlarly situated.”
Id. Still, when applying the factors enunerated in the 1993
advi sory conmittee notes,® the Court finds that Schiff's
inflation of the clains in this matter was willful and conti nued;
that it was the first note in a synphony of evasions, discovery
abuses, and insults to this Court; and that the entire conplaint
was i nfected by her unsupportable clainms. The effect on the
litigation was an outrageous escalation of time and costs, and

the Court's willingness to sanction Fusco repeatedly for Schiff's

®> The advisory committee notes to the 1993 anendnents st ate:
"Whet her the inproper conduct was willful, or negligent; whether
it was part of a pattern of activity, or an isolated event;
whether it infected the entire pleading, or only one particul ar
count or defense; whether the person has engaged in simlar
conduct in other litigation; whether it was intended to injure;
what effect it had on the litigation process in tine or expense;
whet her the responsible person is trained in the |aw, what
anount, given the financial resources of the responsible person,
is needed to deter that person fromrepetition in the sanme case;
what anount is needed to deter simlar activity by other
litigants: all of these may in a particular case be proper
consi derations."



conduct did nothing to stop Schiff -- until the day when the
Court dism ssed the case as punishment for that conduct. Despite
her expertise in civil rights law, Schiff still has not realized
that Fusco never had a case. The only way the Court can imagine
that Schiff would be deterred from |l aunchi ng another Fusco fiasco
is by ordering her to make full amends for the expense she
inflicted on novants. Hence, the Court would issue the sanme
order under the new Rule 11(c)(2) that it issues today under the

old Rule 11. Cf. dGangrasso v. Kittatinny Reg. Hi gh Sch. Bd. of

Educ., 865 F.Supp. 1133, 1142 (D.N.J. 1994) (awarding $100,000 in
attorneys' fees to novants, on grounds that |arge sumis
necessary "[to] satisfy the requirenment that sanctions be

sufficient to deter repetition."); Kraner v. Tribe, 156 F.R D

96, 111 (D.N.J. 1994), aff'd 52 F.3d 315 (3rd Gr. 1995)
(awar di ng $70,289.00 in attorneys' fees and costs under the new
Rule 11 and 28 U.S.C. § 1927).

Lastly, the Court opines that 28 U. S.C. § 1927, for the
reasons set forth in the Report and Reconmendati on, provides an
i ndependent statutory basis for the full award of attorneys' fees

and costs to the Filene's defendants. See Cruz v. Savage, 896

F.2d 626, 634-35 (1st Cir. 1990) (affirmng the district court's
sanctions order under both 42 U S.C. § 1927 and the old Rule 11).

I 1. Conclusion

The Court hopes -- nay, expects -- that the sanctions

assessed today will ring down the curtain on this |ong-running
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litigation tragedy.® The victinms of Schiff's hubris lie
scattered across five years of litigation, fromthe defendants
who were wongfully accused, to the |lawers nmarshaled in their
defense, to Angel a Fusco, who sought aid from Schiff and wound up
with disaster. The magnitude of the sanctions hereby awarded is
comensurate with the harm done, and reflects the Court's

determ nation to protect the public fromthose, like Schiff, who
turn honorabl e advocacy into wanton attack.

The Report and Reconmendati on of Magi strate Judge Ti nothy M
Boudewyns dated March 11, 1996 is hereby accepted and adopt ed.
The notion of defendants David Medeiros, WIIliam Filene's Sons
Conmpany, May Departnent Stores Conpany, Marsha Fogarty, Joseph
Koechel, and Beverly Shea for sanctions and attorneys' fees
pursuant to Fed. R Civ. P. 11 and 28 U . S.C. 8§ 1927 is granted as
to Attorney Ina P. Schiff and denied as to plaintiff Angela
Fusco. The defendants' notion for reinbursenent of attorneys'
fees pursuant to 42 U.S.C. § 1988 is denied.

Therefore, the Court sanctions Schiff under both Rule 11 and
42 U.S.C. 8§ 1927 and directs her to pay the novants $89,744.30 in

attorneys' fees and $6,090.56 in costs.’ After consideration of

®The case went to trial against the City of Warw ck
defendants and after Fusco testified on the first day, she and
her new counsel gave up the chase and voluntarily dism ssed that
| ast phase of the case.

"The novants requested that the Court add to that award for
this objection to the Report and Recomrendati on phase of the case
but offered no evidence of the tine expended hereon. Therefore,
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Schiff's arrogant behavior, which has persisted through even the
sanctions phase of this matter, the Court is convinced that only
by burdening Schiff with the full weight of her actions will she
be deterred fromfuture, simlar msadventures -- if and when she
ever practices in this Court again.?®

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1996

the Court |eaves the nagistrate judge's figure intact.

®Recently, the Rhode I|sland Supreme Court finally acted on
Judge Ernest C. Torres' disciplinary conpl aint against Schiff
arising out of her false representations under oath in an attenpt
to secure exorbitant attorneys' fees in Pontarelli v. Stone, 781
F. Supp. 114 (D.R 1. 1992) appeal disnm ssed as noot, 978 F.2d 773
(st Cir. 1992) and suspended her from practice for 18 nonths
commencing July 7, 1996. 1n the Matter of Ina P. Schiff, 677
A.2d 422 (R 1. 1996). That triggers an automati c suspension in
this Court. Local Rule 4(e)(4) (1984).
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